




3

• Pablo Padilla Electrocuted

• Experienced fruit harvestor

• Picking grapefruit from trees with a 20 foot ladder at 5:20 a.m.

• Three Power lines measured at 18’10”, 21’5”, & 22’4”

• Ladder contacted 12KV high voltage power transmission line.

The	Incident	- What	Happened?	
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• Power lines heights were safe – 20 foot 
ladder unforeseeable & unnecessary

• Power lines complied with Public 
Utilities Commission Rules

• Blame others & decedent

SCE	Liability	Defenses
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• Conservative jurisdiction

• Very low economic damages

• National origin, class, race bias

• Migrant worker – absent husband & 
father

SCE Damages “Defenses” & Case Challenges
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• $4,745,000 General Damages Verdict

• SCE 80% responsible

• Employer 15% responsible

• Harvest Supervisor (S&R) 5% responsible

• Decedent 0% responsible

Result
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• Power lines heights were safe – 20 foot 
ladder unforeseeable & unnecessary

• Power lines complied with Public 
Utilities Commission Rules

• Blame others & decedent

SCE:	Liability	Defenses



9

• Poles like this are everywhere - can’t control people unsafely using 
cranes, lifts, ladders near lines

• Employer and decedent’s fault for using unnecessarily high 20 foot 
high ladder on 10-12 ft high trees, not foreseeable.  

SCE	Defense:	Power	Line	Height	“Safe”
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Our	Theories	of	Liability
CACI	416	– SCE’s	Heightened	Duty
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• SCE has known since 1980s of dangers of power lines 
over orchards and foreseeable ladder use. 

• TR 6/16/15, 33:4-10

• SCE has known since 1980s harvesters arrive in early 
morning hours

• TR 6/16/15, 35:18-23

• Knew risk was death or serious injury to harvesters
• TR 6/16/15, 33:11-15

• Aware of Avocado picker with limbs amputated
• TR 6/16/15, 34:2-6

SCE	PMQ	Testimony
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3	Separate	Verdicts	against	SCE	for	Negligence:

1)	Power	Line	Height	Unsafe

2)	Trees	Not	Trimmed/Remediated

3)	Negligence	Per	Se	(Regulation	Violation)

SCE’s	Heightened	Duty		
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2)	Trees	Not	Trimmed/Remediated
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SCE’s	Heightened	Duty		



15

• SCE Planner of subject pole replacement 2009 
(TR 6/9/15, 87:9-13)

SCE	Mr.	Pallante Testimony
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SCE	Planner	Mr.	Pallante Testimony

• Identified grapefruit trees as a hazard 2 ft below 
lines  

(TR 6/9/15, 95:12-25; 96:6-21, 98:28-100:1)

• Remediated hazard by designing lines to be 
raised to 25 ft minimum clearance to prevent 
injury/death 

(TR 6/9/15, 98:17-27, 102:25-28)

• Didn’t put minimum clearance in plan  (TR 6/9/15, 
106:8-25)

• Never inspected work  (TR 6/9/15, 108:10-17)
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TR 6/9/15, 96:6-21

SCE	Mr.	Pallante Testimony
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TR 6/9/15, 47:22-24

SCE	Attorney’s	Opening	Statement
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TR 6/9/15, 98:17-27

SCE	Mr.	Pallante Testimony



21TR 6/9/15, 100:2-17

SCE	Mr.	Pallante Testimony
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TR 6/9/15, 100:18-28

SCE	Mr.	Pallante Testimony
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TR 6/9/15, 102:25-28

SCE	Mr.	Pallante Testimony
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25 Foot Minimum Design to Remediate Hazard

SCE Measurements:
18’10”, 21’5”, & 22’4”
(Tomas, TR 6/16/15, 99:3-8)

Exhibit 201-8
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• SCE Troubleman Mr. Fraijo: In 30 years lowest line ever 
seen above orchard.

• TR 6/9/15, 121:18-22

• SCE Claim Rep. Mr. Tomas: In 10 years lowest line ever 
seen in agricultural area.

• TR 6/16/15, 97:14-17

• SCE Troubleman Mr. Lee: 31 years years experience, 
would call in 20 foot high lines over grove as a hazard

• TR 6/16/16, 183:13-15, 185:8-14

SCE	Witness	Testimony	re	Subject	Line



25 Ft. Minimum Standard

SCE - 18’10”

40 Ft. Safe Standard

Orchard Tree
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• SCE Foreman Mr. Johnson: prior jobs 40 feet min. 
clearance in agricultural area

• TR 6/17/15, 2:13-19

• Defense Consultant Mr. Spease: Last two jobs 35 feet min. 
clearance in agricultural area

• TR 6/25/15, 111-112

• Utility Expert Mr. Sero: safe standard above orchard trees 
is 40 feet

• TR 6/22/15, 21:8-22

Safe	Height	of	Power	Lines	Above	Orchards



Foreman Mr. Levan

• No knowledge of minimum clearance 
standards  

•TR 6/18/15, 100:1-6

• One size fits all: 18 feet clearance 
everywhere

•TR 6/18/15 99:10-21

• Eyeballed or “guessed” clearances, no 
tools used 

•TR 6/18/15, 98:27-99:9, 97:22-25

• Plan called for double cross arm, 
only constructed single cross arm.  

•TR 6/18/15, 103:4-8, 103:25-28

September	2009	Pole	Replacement
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2009 Pole Replacement Never Inspected by SCE to 
Confirm 25 Feet Min Clearance for Safety

Actual Measurements:
18’10”, 21’5”, & 22’4”
(Tomas, TR 6/16/15, 99:3-8)

Exhibit 201-8
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• Edison, Mark Johnson Foreman

• Required to inspect all lines after repair

• Knew lines should be 25 feet
• TR	6/17/15,	6:2-6

• Work done in dark, didn’t inspect in daylight
• TR	6/17/15,	19:11-15

• Pablo Padilla Ayala killed 6 weeks later

Subject	Pole	Broken:	May	2010	Pole	Repair



31TR 6/17/15, 3:22-4:2

SCE	May	2010	Crossarm Repair	Foreman



TR 6/17/15, 16:5-10

SCE	May	2010	Crossarm Repair	Foreman
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TR 6/17/15, 17:22-26

SCE	May	2010	Crossarm Repair	Foreman
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TR 6/17/15, 18:3-12

SCE	May	2010	Crossarm Repair	Foreman



35

Exhibit 172



36Exhibit 201-8



Three power lines had 3 ½ foot variation in height: 
18’10”, 21’5”, & 22’4”.
(Tomas, TR 6/16/15, 99:3-8)

•Mr. Fraijo: 30 years experience, would not find even a one 
foot variation acceptable.

•TR 6/9/15, 122:8-12

•Mr. Lee: 31 years experience, one foot variation is too 
much.

•TR 6/16/15, 188:16-189:4

•Mr. Johnson: 33 years experience, all three lines should 
be uniform.  

•TR 6/17/15, 10:19-23

•Mr. Spease: more than a foot variation requires re-sag
•TR 6/25/15, 98:16-21

SCE	Witness	Testimony	re	Subject	Line
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3	Separate	Verdicts	against	SCE	for	Negligence:

1)	Power	Line	Height	Unsafe

2)	Trees	Not	Trimmed/Remediated

3)	Negligence	Per	Se	(Regulation	Violation)

SCE’s	Heightened	Duty		
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• Power lines heights were safe – 20 foot 
ladder unforeseeable & unnecessary

• Power lines complied with Public 
Utilities Commission Rules

• Blame others & decedent

SCE	Liability	Defenses



• SCE Complied with PUC GO 95, Rule 35 
• More than 18 Inches Between Trees and Power Line

SCE	Liability	Defenses
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• SCE Complied with PUC GO 95, Rule 35 
• More than 18 Inches Between Trees and Power Line

SCE	Liability	Defenses



42Exhibit 47-124
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TR 6/18/15, 25:20-22 

Question	by	SCE’s	Attorney:

Power Line Measurements:
18’10”, 21’5”, & 22’4”
(Tomas, TR 6/16/15, 99:3-8)

~2 ft. between trees and lowest line

S&R	Supervisor	Witness	to	Scene



44Exhibit 47-151



45Exhibit 47-135



46Exhibit 47-127-128
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Exhibit 223-2
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• SCE must regularly inspect and reevaluate 
vegetation/local conditions for safety over time.

• TR 6/16/15, 54:11-19, 55:4-7

• Subject trees were inspected annually by SCE but 
not trimmed or removed.

• TR 6/16/15, 59:17-25, 60:9-18

• SCE has removed trees that were “improper 
plantings” in the past or requested property owner 
remove trees, but this was not done here.  

• TR 6/16/15, 46:12-23, 52:11-22, 53:8-16

SCE	PMQ	Testimony
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• Power lines heights were safe – 20 foot 
ladder unforeseeable & unnecessary

• Power lines complied with Public 
Utilities Commission Rules

• Blame others & decedent

SCE Defenses
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Power Pole to West Location 
of Incident

Grapefruit Orchard
Planted in ~2000

Power Pole to East

Circle K Ranch, Hemet, California July 2010
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Power Pole to West Location 
of Incident

Grapefruit Orchard
Planted in ~2000

Power Pole to East

Circle K Ranch, Hemet, California July 2010
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Defense: “pedestrian area” in 1946
PUC GO 95 – only 17 ft clearance required

SCE Defense: PUC Regulations
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3	Separate	Verdicts	against	SCE	for	Negligence:

1)	Power	Line	Height	Unsafe

2)	Trees	Not	Trimmed/Remediated

3)	Negligence	Per	Se	(Regulation	Violation)

Conversion of SCE Defense into Plaintiff Theory
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• Power lines heights were safe – 20 foot 
ladder unforeseeable & unnecessary

• Power lines complied with Public 
Utilities Commission Rules

• Blame others & decedent

SCE Defenses
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• Six Separately Represented Defendants & Employer
• Utility Defendants

•1) Southern California Edison (SCE) – Utility Built/Owned Power Lines

•Subcontractors:

•2) Asplundh – tree inspections & trimming

•3) Hot Line Construction – did subject pole repair nine months before the 
incident

• Fruit Harvestors Defendants & Employer

•4) Circle K-5 Ranch – owned the orchard

•5) Sun World – contracted to harvest from orchard

•6) Gold Grower (decedent’s employer) – subcontracted to harvest from orchard 

•7) S&R – subcontracted to supervise the harvest

SCE Defense: Blame Others & Decedent
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• Focus group findings - liability shared by 
various Defendants

• Avoids empty chair

• David v. Goliath 

Multi-Defendant Lawsuit
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• Decedent’s Employer not present, did not 
inspect site and provided improper 
equipment

• Decedent’s Employer violated OSHA 
Regulations (Negligence Per Se)

SCE Defenses: Employer to Blame
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• Decedent’s Employer not present, did not 
inspect site and provided improper 
equipment

• Decedent’s Employer violated OSHA 
Regulations (Negligence Per Se)

SCE Defenses: Employer to Blame



62

• Employer Responsible for Safe Operations / Place of 
Employment – 20 ft ladders, 10-12 ft trees

•Labor Code section 6401: “Employer shall adopt and use practices, means, methods, 
operations, and processes which are reasonably adequate to render such place of 
employment safe and healthful”

• Employer Violated “6 Foot Rule” – de facto violation -
contacted power line

•CCR section 2946 (OSHA “6 foot rule”): “Except where overhead electrical distribution 
and transmission lines have been de-energized and visibly grounded, no employer shall 
permit the operation, erection, handling, or transportation of tools, machinery, materials, 
structures, scaffolds, or the moving of any house or other building or any other activity 
where any part of the above or any part of an employee's body will come closer than six 
feet.”

SCE	Defenses:	Employer	Violated	OSHA
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SCE	Defenses:	Employer	Violated	OSHA

•Employer	Must	Not	Provide	Metal	Ladders	Near	Power	lines
– must	use	wood	or	fiberglass	

•CCR	section	3287:	“Portable	metal	ladders	shall	not	be	used	in	the	vicinity	of	electrical	
lines	or	a	place	where	they	may	come	in	contact	with	them.”

•Employer	Must	Call	SCE	to	De-Energize	Lines	– did	nothing
•CCR	section	2948 “When	any	operations	are	to	be	performed,	tools	or	materials	handled	
or	equipment	is	to	be	moved	or	operated	within	specified	clearances	of	any	energized	
high	voltage	lines,	the	person	or	persons	responsible	for	the	work	to	be	done	shall	
promptly	notify	the	operator	[SCE}	of	the	high	voltage	line	of	the	work	to	be	performed	
and	shall	be	responsible	for	the	completion	of	the	safety	measures	as	required	by	section	
2946(b).”
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SCE

• 20,000 employees with 
thousands of years of institutional 
knowledge on power line hazards

• Small army of planners/experts 
on identifying/remediating 
electrical hazards

• Specialized equipment to 
measure power lines

Fruit Harvestors

• Business is picking fruit, not 
power lines

• Did not own/control the 
hazard, can’t remedy the 
hazard

• Impossible to determine line 
heights without measuring 

Who	Was	In	A	Better	Position	to	
Protect	from	the	Hazard?	
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TR 6/18/15, 120:21-23

Question by SCE Defense Attorney : 

Using	Defense	Attorney	Questions	
Against	Defendant
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TR 6/23/15, 192:2-13

Human	Factors	Expert	Dr.	Gill
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• SCE has public information and warnings 
against using metal ladders

• Employer warned decedent about power lines

• Decedent had been to this location before

• Power lines presence is open and obvious

SCE Defenses: Blame Decedent
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• SCE has public information and warnings 
against using metal ladders

• Employer warned decedent about power lines

• Decedent had been to this location before
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SCE Defenses: Blame Decedent
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SCE	Trial	Billboard	a	Few	Blocks	From	
Courthouse
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• SCE has public information and warnings 
against using metal ladders

• Employer warned decedent about power lines

• Decedent had been to this location before

• Power lines presence is open and obvious

SCE Defenses: Blame Decedent



72



73

• July 9, 2010 US Naval Observatory Data for 
Subject Location

• Civil Twilight: 5:16 a.m.

• Incident: 5:20 a.m.

• Sunrise: 5:45 a.m.

(TR 6/23/15, 196-197)

Human Factors Expert Dr. Gill
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• Picked workers up at 3:30 a.m., drove 
them to a different field in the dark 
everyday, didn’t identify destination.

• TR 6/18/15, 13:24-14:2

• Arrived at subject location at 5:00 a.m. in 
the dark

• TR 6/18/15, 13:20-23

S&R Supervisor Mr. Cruz
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• Decedent did nothing wrong

• No drugs or alcohol

• Wearing personal protective equipment

• No horseplay, cell phone, distraction

• Just doing his job

• Arrived in the dark

• (TR 6/23/15, 204)

– Jury found 0% fault on decedent

Expert Witness Dr. Gill



Cal-OSHA
Citations,	
Report,	&	
Investigator	
Testimony



Motions in Limine Using:

•California Labor Code § 6304.5

•Hearsay (Cal. Evid. Code § 1200)

•California Evidence Code § 352 

Make Them Inadmissible



Application

Pablo Padilla (Decedent) =
Gold Grower Services, Inc. employee

Cal-OSHA issued citations to:
• Gold Grower
• S&R Farm Labor Contractor
• Eligio Cruz



Cal-OSHA Citations

California Labor Code§ 6304.5

“Neither the issuance of, or failure to 
issue, a citation by [Cal-OSHA] shall 
have any application to, nor be 
considered in, nor be admissible into, 
evidence in any personal injury or 
wrongful death action…”



Cal-OSHA Report
• Cal-OSHA reports often contain 

multiple layers of hearsay

• Business record exception does not
apply
• MacLean v. City and County of San Francisco (1957) 151 Cal. 

App. 2nd 133, 143:
• (1) Reports contain information from witnesses who have 

no business duty to report to OSHA investigators
• (2) If information contained in the report is based on the 

investigator’s observations, they can be deposed and 
testify as to what they say



Cal-OSHA Report
• Should be excluded under 

Evidence Code§ 352
• Court may exclude evidence if its 

probative value < admission would waste 
time or create prejudice/confusion

• Use Sherrell v. Kelso (1981) 116 
Cal. App. 3d Supp. 22, 31
• Exclude to protect against danger of jury 

giving it undue weight because of “official” 
character



Cal-OSHA	Investigator	Testimony

California Labor Code§ 6304.5

“The testimony of employees of the 
division shall not be admissible as 
expert opinion or with respect to the 
application of occupational safety and 
health standards…”



Application

• Cal-OSHA Citations Inadmissible ü

• Cal-OSHA Report Inadmissible ü

• Cal-OSHA Investigator Ineffective ü

• Gold Grower Services = 15% at fault

• S&R Farm Labor = 5% at fault



THE	PRIVETTE DOCTRINE
• A plaintiff injured by his own employer cannot sue 

the company that hired the employer for the sole
negligence of the employer.  

• The theory underlying the Privette doctrine is that 
an employee injured by his employer is 
compensated by the exclusive remedy of 
Worker’s Compensation, and that by hiring the 
contractor, the hirer has broadly delegated 
responsibility for performing the hired work safely 
to the contractor. (SeaBright Ins. Co. v. US 
Airways, Inc., 52 Cal. 4th 590, 600.) 



THE	PRIVETTE DOCTRINE
• Thus, under Privette, an injured employee 

generally cannot sue the company that hired his 
negligent employer if the company that hired the 
employer can show that it did nothing to cause the 
harm to the Plaintiff. 

• (Hooker v. Department of Transportation (2002) 27 
Cal.4th 198, 214; McKown v. Wal-Mart Stores, Inc. 
(2002) 27 Cal.4th 219, 223-225; see Ray v. 
Silverado Constructors (2002) 98 Cal.App.4th 
1120, 1125-28.)



THE	PRIVETTE DOCTRINE

• General Privette Rule:

• Hirer has no-duty to the 
employees of contractors



THE	PRIVETTE DOCTRINE

• Here, Sun World was the hirer
• Sun World hires Gold Grower as the 

contractor to provide harvesters to pick fruit
• Padilla is an employee of Gold Grower
• Padilla dies while attempting to pick fruit –

Privette Analysis



THE	PRIVETTE DOCTRINE

Privette limitations
• An employee of a contractor, such as Plaintiff, may seek 

recovery against the hirer of a contractor, here Gold Grower, 
where any of the following occur: 

• (1) the hirer’s own affirmative acts cause or contribute to 
the employee’s harm; 

• (2) the hirer retains control over some aspect of the work 
being performed and the hirer’s conduct affirmatively 
contributes to the employee’s harm; OR

• (3) the hirer owes a nondelegable duty to the employee 
the breach of which contributes to Plaintiff’s harm. 



THE	PRIVETTE DOCTRINE
Affirmative contribution limitation

• The Supreme Court in Hooker explained:  “Such 
affirmative contribution need not always be in the 
form of actively directing a contractor or 
contractor's employee. There will be times when a 
hirer will be liable for its omissions.  For example, if 
the hirer promises to undertake a particular safety 
measure, then the hirer's negligent failure to do so 
should result in liability if such negligence leads to 
an employee injury.” (Hooker, at p. 212, fn. 3 
(emphasis added).)  



THE	PRIVETTE DOCTRINE
Application

• ARGUMENT: Sun World is liable for its direct negligence in its 
retained control over the property and the manner in which 
decedent performed his work, and that such negligence 
affirmatively contributed to decedent’s injuries. 

• THE EVIDENCE:
• (1) The express contract between Sun World and the 

property owner provided that Sun World would retain “field 
supervision.”

• (2) Sun World was regularly on the property, selecting 
which trees would be picked and even the manner in which 
the harvesters picked the fruit from the trees; 



THE	PRIVETTE DOCTRINE
Application

• (3) Sun World employees testified that they were regularly 
present and would “oversee” the harvesters’ work, which 
included supervising and advising harvesters if they were 
not properly performing the work.  

• (4) Sun World knew of the extreme risk of serious injury or 
death posed by the power lines directly above trees that 
were being harvested, yet instructed the workers to harvest 
the block of trees including the subject power lines and met 
them there before dawn to do so. 

• (5) Sun World provided the harvesters with 20-foot 
aluminum ladders



Special/General	Employer

Where an employer sends an employee to do work 
for another person, and both have the right to 
exercise certain powers of control over the 
employee, that employee may be held to have two 
employees – his original or “general” employer and 
a second, the “special employer”

Montague v. AMN Healthcare, Inc. (2014) 223 
Cal.App.4th 1515

Kowalski v. Shell Oil Co. (1979) 23 Cal.3d 168



Special/General	Employer
Application

• Defendant S & R Labor contractor 
claimed that it was not responsible for 
the actions of Mr. Padilla’s supervisor, 
because the supervisor was a special 
employee of Gold Grower

• BUT….



Special/General	Employer
Application

CACI 3707 – Special Employment – Joint 
Responsibility

• If you decide that [the supervisor] was the special 
employee of [Gold Grower], but that [S&R Labor 
Contractor] partially controlled [the supervisor]’s 
activities along with [Gold Grower], then you must 
conclude that both [S&R Labor Contractor] and 
[Gold Grower] are responsible for the conduct of 
[the supervisor]



Special/General	Employer
Application

• Jury found that the supervisor was 
negligent and was an employee of 
both Gold Grower and S&R

• Gold Grower: 15 % at fault

• S&R: 5 & at fault
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Harms and Losses
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• Conservative jurisdiction

• Very low economic damages

• National origin, class, race bias

• Migrant worker – absent husband & 
father

SCE Damages “Defenses” & 
Case Challenges
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SCE Damages “Defenses” & 
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SCE Loss of Earnings Damages Expert
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• Some conservative jurors only want to 
award economic damages

• May use $54,000 as the yard stick to 
measure general damages

Defense: Low Economic Damages
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• Motion in Limine to exclude country of 
residence – instead reside “out of state”

• Waive economic damages

• Evidence Code section 351.2

• “(a) In a civil action for personal injury or wrongful death, evidence of a 
person’s immigration status shall not be admitted into evidence, nor 
shall discovery into a person’s immigration status be permitted.” 
(Effective January 1, 2017.)

National Origin Bias
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• Law is equitable – we are on the side of equity – use 
early and often. 

• Voir dire – jurors promise to decide on the evidence 
alone, not nationality/race/class/language or issues 
outside of the evidence.

• Closing argument – instruct jurors if jurors violate 
instructions, stop / inform judge

National Origin/Race/Class Bias
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• Conservative jurisdiction

• Very low economic damages

• National origin, class, race bias

• Migrant worker – absent husband & 
father

SCE Damages “Defenses” & 
Case Challenges
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• Defense Claimed Decedent & Spouse Apart Over Half of Marriage

• Married 12/4/2004

• Apart 1 year, 3 months (3/22/2006-6/4/2007)

• Apart  1 year, 6 months (1/14/2009- 7/10/2010 (death))

•Decedent did not see Wife & Children for 1.5 years prior to his 
death

SCE Damages Defenses
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Our Response

• Migrant workers must be separated from spouses

• Was their life/relationship worth any less because of his 
job? 

• Equal justice for rich and poor alike

Our	Response
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• Conservative jurors – math equation - mock trials

• All jurors – connect with human loss

• All jurors – sincere presentation

General	Damages



Sandra	Romero,	Esq.



CONCLUSION	/	QUESTIONS
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