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THE	INJURIES

MARY
• Left	hip	fracture;	
• Left	pelvis	fracture;	
• Left	knee/tibia	fractures	requiring	5	
surgeries;	

• Left	foot/ankle	injury	requiring	surgery;	
• Facial	lacerations	requiring	10-20	stitches;	
• and	emotional	distress/depression
KIM
• Loss	of	consortium
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THE	DEFENDANTS

• BONITA	UNIFIED	SCHOOL	DISTRICT

• INDIVIDUAL	BUS	DRIVER	(Why	name	the	
individual?)

• CITY	OF	LA	VERNE	/	SAN	DIMAS	/	
GLENDORA

• COUNTY	OF	LOS	ANGELES
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THE	GOVERNMENT	CLAIM

• Must	be	submitted	within	6	months

• What	do	I	do	if	the	6	month	period	
has	expired	or	the	Government	Claim	
is	defective	and	past	the	6	months?



THE	GOVERNMENT	CLAIM
• Application	for	Leave	to	Present	a	Late	Claim
911.4.
(a) When	a	claim	that	is	required	by	Section	911.2	to	be	presented	
not	later	than	six	months	after	the	accrual	of	the	cause	of	action	is	
not	presented	within	that	time,	a	written	application	may	be	made	
to	the	public	entity	for	leave	to	present	that	claim.
(b) The	application	shall	be	presented	to	the	public	entity	as	
provided	in	Article	2	(commencing	with	Section	915)	within	a	
reasonable	time	not	to	exceed	one	year	after	the	accrual	of	the	
cause	of	action	and	shall	state	the	reason	for	the	delay	in	
presenting	the	claim.	The	proposed	claim	shall	be	attached	to	the	
application.



THE	GOVERNMENT	CLAIM

• Application	for	Leave	to	Present	a	Late	Claim
911.6.
(a) The	board	shall	grant	or	deny	the	application	within	45	days…
(b) The	board	shall	grant	the	application	where	one	or	more	of	the	following	is	applicable:
(1) The	failure	to	present	the	claim	was	through	mistake,	inadvertence,	surprise	or	
excusable	neglect	and	the	public	entity	was	not	prejudiced	in	its	defense….
(2) The	person	who	sustained	the	alleged	injury,	damage	or	loss	was	a	minor	during	all	of	
the	time	specified	in	Section	911.2	for	the	presentation	of	the	claim.
(3) The	person	who	sustained	the	alleged	injury,	damage	or	loss	was	physically	or	mentally	
incapacitated during	all	of	the	time	specified	in	Section	911.2	for	the	presentation	of	the	
claim	and	by	reason	of	such	disability	failed	to	present	a	claim	during	such	time.
(4) The	person	who	sustained	the	alleged	injury,	damage	or	loss	died before	the	expiration	
of	the	time	specified	in	Section	911.2	for	the	presentation	of	the	claim.
(c) If	the	board	fails	or	refuses	to	act	on	an	application	within	the	time	prescribed	by	this	
section,	the	application	shall	be	deemed	to	have	been	denied	on	the	45th	day…



THE	GOVERNMENT	CLAIM

• Petition	for	Leave	to	Present	a	Late	Claim
(a) If	an	application	for	leave	to	present	a	claim	is	denied	or	deemed	to	be	denied	
pursuant	to	Section	911.6	,	a	petition	may	be	made	to	the	court	for	an	order	relieving	the	
petitioner	from	Section	945.4	.	 The	proper	court	for	filing	the	petition	is	a	superior	court	
that	would	be	a	proper	court	for	the	trial	of	an	action	on	the	cause	of	action	to	which	the	
claim	relates.	 If	the	petition	is	filed	in	a	court	which	is	not	a	proper	court	for	the	
determination	of	the	matter,	the	court,	on	motion	of	any	party,	shall	transfer	the	
proceeding	to	a	proper	court.	 If	an	action	on	the	cause	of	action	to	which	the	claim	
relates	would	be	a	limited	civil	case,	a	proceeding	pursuant	to	this	section	is	a	limited	civil	
case.
(b) The	petition	shall	show	each	of	the	following:
(1) That	application	was	made	to	the	board	under	Section	911.4	and	was	denied	or	
deemed	denied.
(2) The	reason	for	failure	to	present	the	claim	within	the	time	limit	specified	in	Section	
911.2	.
(3) The	information	required	by	Section	910	.
The	petition	shall	be	filed	within	six	months	after	the	application	to	the	board	is	denied	or	
deemed	to	be	denied	pursuant	to	Section	911.6	.
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815:	Except	as	otherwise	provided	by	statute:
(a) A	public	entity	is	not	liable	for	an	injury,	
whether	such	injury	arises	out	of	an	act	or	
omission	of	the	public	entity	or	a	public	
employee	or	any	other	person.

• SO	HOW	DO	YOU	ALLEGE	NEGLIGENCE	
AGAINST	A	GOVERNMENT	ENTITY?



NEGLIGENCE	AGAINST	GOV.	ENTITIES	
820 (a):	Except	as	otherwise	provided	by	statute	(including	
Section	820.2),	a	public	employee	is	liable	for	injury	caused	by	his	
act	or	omission	to	the	same	extent	as	a	private	person.

815.2	:	(a) A	public	entity	is	liable	for	injury	proximately	caused	by	
an	act	or	omission	of	an	employee	of	the	public	entity	within	the	
scope	of	his	employment	if	the	act	or	omission	would,	apart	from	
this	section,	have	given	rise	to	a	cause	of	action	against	that	
employee	or	his	personal	representative.

815.4 :	A	public	entity	is	liable	for	injury	proximately	caused	by	a	
tortious	act	or	omission	of	an	independent	contractor	of	the	
public	entity	to	the	same	extent	that	the	public	entity	would	be	
subject	to	such	liability	if	it	were	a	private	person



NEGLIGENCE	AGAINST	GOV.	ENTITIES	
820 (a):	Except	as	otherwise	provided	by	statute	(including	
Section	820.2),	a	public	employee	is	liable	for	injury	caused	by	his	
act	or	omission	to	the	same	extent	as	a	private	person.

815.2	:	(a) A	public	entity	is	liable	for	injury	proximately	caused	by	
an	act	or	omission	of	an	employee	of	the	public	entity	within	the	
scope	of	his	employment	if	the	act	or	omission	would,	apart	from	
this	section,	have	given	rise	to	a	cause	of	action	against	that	
employee	or	his	personal	representative.

815.4 :	A	public	entity	is	liable	for	injury	proximately	caused	by	a	
tortious	act	or	omission	of	an	independent	contractor	of	the	
public	entity	to	the	same	extent	that	the	public	entity	would	be	
subject	to	such	liability	if	it	were	a	private	person
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SCHOOL	DISTRICT	DEFENSES

• BLAME	THE	PEDESTRIAN
• Cell	Phone,	Distracted	Walking,	Not	
crossing	at	the	proper	time

• BLAME	THE	CROSSWALK
• Signal	malfunction,	vision	
obstruction,	dangerous	condition
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Discovery	– Scene	Inspection



DISCOVERY	– VEHICLE	INSPECTION



DISCOVERY	– VEHICLE	INSPECTION
What	did	the	Scene	/	Vehicle	Inspection	tell	us?
• No	Dangerous	Condition	of	Public	Property	

case

• No	vision	obstruction

• The	crosswalk	was	safe	and	the	signals	were	in	
working	order

• Straight	Negligence	case	against	Bonita	Unified	
School	District



REMAINING	DEFENDANTS

• BONITA	UNIFIED	SCHOOL	DISTRICT

• INDIVIDUAL	BUS	DRIVER



School	District	Discovery
What	to	ask	for?	(CONTACT	US	FOR	SAMPLES)
• Incident	Reports
• Photographs
• Video
• Onboard	Data	Recorders	/	SmartDrive	Video
• Maintenance	Records
• Driver	Training	Materials
• Safety	Materials
• Policies	and	Procedures
• Driver	file
• Records	re:	Route	/	Timing



School	District	Discovery
Compelling incident reports:  
- The	“attorney-client	privilege	does	not	embrace	matters	

otherwise	unprivileged	merely	because	the	client	has	
communicated	those	matters	to	his	attorney.”	Green	&	Shinee v.	
Superior	Court,	(2001)	88	Cal.App.4th	53.	

- Internal	documents	do	not	become	privileged	because	the	
documents	are	subsequently	transmitted	to	an	attorney.		See	
San	Francisco	United	School	District	v.	Superior	Court (1961)	55	
Cal.2d	451,	456.		See	also	Suezaki v.	Superior	Court (1962)	58		
Cal.	2d	166.

- Take depositions re: the context of the incident 
report. Not made in anticipation of litigation but 
normal course of business. 
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School	District	Discovery

Depositions
• Driver	deposition

• PMQ re:	Training	

• PMQ re:	Bus	Schedule

• PMQ re:	Safety



School	District	Discovery
Beware	Diaz:

Defendant	may	claim	that	plaintiffs	are	barred	from	conducting	
discovery	on	safety	and	training	under	Diaz	v.	Carcamo,	(2011)	51	
Cal.4th 1148,	if	the	Defendant	admits	that	the	bus	driver	was	
acting	in	the	course	and	scope	of	his/her	employment	at	the	time	
of	the	incident.

However,	Diazmerely	states	that	upon	concession	of	vicarious	
liability,	evidence	regarding	negligent	hiring,	entrustment	or	
retention is	inadmissible	at	trial.		Diaz	says	absolutely	nothing	
about	the	admissibility	or	discoverability	of	evidence	regarding	
safety	policies	and	procedures	and	training.



School	District	Discovery
Beware	Diaz:
Additionally,	California	courts	have	held	that	evidence	of	an	
employer’s	safety	rules/bulletins	is	admissible	to	show	negligence	of	
an	employee.

Employer	safety	rules	may	be	introduced	on	the	ground	that	the	
employee's	failure	to	follow	safety	rules	promulgated	by	the	employer,	
regardless	of	its	substance,	serves	as	evidence	of	negligence,	and	jury	
is	entitled	to	conclude	that	the	mere	fact	of	a	violation	of	a	safety	rule	
promulgated	by	the	employer	is	evidence	that	employee	conducted	
himself	carelessly.		Dillenbeck v.	City	of	Los	Angeles,	(1968)	69	Cal.	2d	
472,	477-82.		



School	District	Discovery

Beware	Diaz:

Just	as	safety	rules	may	serve	as	evidence	demonstrating	an	
employee’s	negligence	– so	too	does	training	provided	by	the	
employer.	Such	evidence	helps	to	set	up	the	appropriate	standard	of	
care.



THE	LIABILITY	PICTURE
MORAL	OF	THE	STORY:	USE	
THE	DEFENDANT’S	OWN	
TRAINING	AND	SAFETY	
DOCUMENTATION	AND	
POLICIES	AND	PROCEDURES	TO	
SET	STANDARD	OF	CARE	AND	
ESTABLISH	FORESEEABILITY



Other	Discovery
What	to	ask	for?	
• Depose	Police

• Use	client’s	own	cell	phone	records	to	prove	
no	distraction	– Potential	PMQ from	cell	
phone	provider	to	explain	records

• Subpoena	signal	timing	/	maintenance	
records			to	establish	signal	working	properly

• SWITRS reports	– No	prior	incidents
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THE	LIABILITY	PICTURE

21950.
(a) The driver of a vehicle shall yield the right-of-way to a pedestrian 
crossing the roadway within any marked crosswalk or within any 
unmarked crosswalk at an intersection, except as otherwise provided 
in this chapter.

(b) This section does not relieve a pedestrian from the duty of using 
due care for his or her safety. No pedestrian may suddenly leave a 
curb or other place of safety and walk or run into the path of a vehicle 
that is so close as to constitute an immediate hazard. No pedestrian 
may unnecessarily stop or delay traffic while in a marked or 
unmarked crosswalk.



THE	LIABILITY	PICTURE

21950.
(c) The driver of a vehicle approaching a pedestrian within any 
marked or unmarked crosswalk shall exercise all due care and shall 
reduce the speed of the vehicle or take any other action relating to the 
operation of the vehicle as necessary to safeguard the safety of the 
pedestrian.

(d) Subdivision (b) does not relieve a driver of a vehicle from the duty 
of exercising due care for the safety of any pedestrian within any 
marked crosswalk or within any unmarked crosswalk at an 
intersection.



THE	LIABILITY	PICTURE
• EXPERTS
• ACCIDENT	
RECONSTRUCTIONIST
• BUS	EXPERT	
• HUMAN	FACTORS
• CROSSWALK	EXPERT



DAMAGES

Presenting	damages	for	Loss	
of	Consortium

“DAY	IN	THE	LIFE”
- Do	it	early	and	
consistently
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CONCLUSION	/	QUESTIONS

Geoff	Wells– gwells@gbw.law

Christian	Nickerson	– cnickerson@gbw.law


