HOW DID YOU
WIN THAT CASE?

CONFIDENTIAL SETTLEMENT

Federal Express Tractor-Trailer Collision Cases

Multi-Fatality Highway Crash involving FedEx Truck
that Crashed into Charter Bus Full of Students
Headed to Humboldt State University
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Highway Accident Report

Truck-Tractor Double Trailer

Median Crossover Collision With Motorcoach
and Postcrash Fire on Interstate 5

Orland, California

April 10, 2014

National
Transportation
Safety Board
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Highway Accident Report

Truck-Tractor Double Trailer

Median Crossover Collision With Motorcoach
and Postcrash Fire on Interstate 5

Orland, California

April 10, 2014

Probable Cause

The National Transportation Safety Board (NTSB) determines that the probable cause of
the Orland, California, crash was the inability of the FedEx Freight truck driver to maintain
control of the vehicle due to his unresponsiveness for reasons that could not be established from
available information. Contributing to the severity of some motorcoach occupant injuries were
high impact forces; the release of combustible fluids, leading to a fast-spreading posterash fire;
difficulties in motorcoach egress; and lack of restraint use.
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Highway Accident Report

Truck-Tractor Double Trailer

Median Crossover Collision With Motorcoach
and Postcrash Fire on Interstate 5

Orland, California

April 10, 2014

* With an initial speed of 59-57 mph and departing the right southbound travel lane at an angle similar to that

of its off-pavement path of travel, the truck-tractor likely struck the motorcoach in about 6.3-6.6 seconds,

g -

Based on the truck driver’s lack of braking or other appropriate reaction prior to or during
the crash sequence—and witness accounts concerning the driver’s behavior and

condition—he was unresponsive due to an unknown cause, which prevented him from
controlling his vehicle and led to the crash.
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Highway Accident Report

Truck-Tractor Double Trailer

Median Crossover Collision With Motorcoach

and Postcrash Fire on Interstate 5
Orland, California
April 10, 2014

As a result of its investigation, the NTSB determined that the following factors did ot
contribute to the cause of the crash:

Driver experience: The truck and motorcoach drivers held current CDLs, were
familiar with their vehicles, and had several years of driving experience,

Driver substance impairment and alcohol or drug use: Postcrash toxicology test
results revealed that neither driver had used alcohol or drugs (prescription or
otherwise) prior to the crash.

Driver distraction: Neither the truck driver nor the motorcoach driver was using a
cell phone just prior to, or at the time of, the truck-tractor’s departure from the
southbound travel lanes of [-5. Furthermore, there is no suggestion that any other
driver distraction caused or contributed to the crash.

Driver operation: Precollision braking tire marks found at the scene and witness
statements indicated that the motorcoach driver initiated evasive steering and braking
just prior to the collision. Furthermore, there is no suggestion that either driver made
any operational decisions or errors that caused or contributed to the crash.
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What Really
Happened?

e Sudden death?
Or
e Cell Phone Use?




Fed Ex Freight Driver
Timothy Evans

32 years old
Married to Candace Evans
e 2 children

June, 2011 FX Driver Apprentice
Program

e (trained with Sayra Bautista)
Class A License August, 2011
On-call City Driver

* (Aug. 2011 —Oct. 2013)
On-call Road Driver

* (Oct. 2013 — Apr. 2014)
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Medical Emergency Defense

FedEx has the burden of proof that Evans’ was not
negligent because of sudden unexpected medical
emergency. In order to win on this defense, FedEx
must prove each of the following three elements:

1) that a medical condition or illness was the cause
of Evans’ loss of control of the truck; AND

2) the cause of the medical condition or illness, AND

3) that the illness or medical condition was
unanticipated by Evans.
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Whitman testimony

Ben Lopez
Path of vehicle
Autopsy findings

B

a) Liver laceration — minimal blood = low blood
pressure

b) Carboxyhemoglobin percentage negligible
c) Minimal soot in trachea
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Ben Lopez Statement

OFFICER HORNER: You said you gobt a good look at

BENJAMIN LOPEZ: Yeah. Nl no, not a good

lock, but I did g

OFFICERE HORNER:

Could you tell if he his nationality?
BENJAMIN LOPEZ: HNo.

OFFICERE HORNER: And he would -- you said to the
he's slumped towards the door?

BENJAMIN LOPEZ: Yeah.
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Path of Vehicle Determined by CHP
MAIT Team and NTSB

Tire marks 1 and 2
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Tire marks 1 and 2
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Defense Expert Admission

| Vehicle Dynamics Driver
! Input

| Edward Caulfield of Caulfield Enginesring
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Vehicle Path With and Without Steering Using HVE Program
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1. Autopsy findings

a) Liver laceration — minimal blood = low
blood pressure

b) Carboxyhemoglobin percentage
negligible

c) Minimal soot in trachea
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Evans Autopsy Findings

Bus Passenger Autopsy Findings

e Caroboxyhemoglobin level °
negligible (<3%) .
* No carbon monoxide .

detected .
* No cyanide detected .

e Small amount of soot in
trachea .

Denise Gomez
Ishmael Jimenez
Michael Myvette
Mattison Haywood

All had negligible
carboxyhemoglobin (<3%)

No cyanide or carbon
monoxide detected

All died from asphyxiation
Small amounts of soot
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What Really
Happened?

e Sudden death?
Or
e Cell Phone Use?




April 10, 2014 at 5:38 p.m.

4/10/14 Mobile Internet
4/10/14 Mobile Internet
4/10/14 Mobile Internet

41014 Mobile Internet

| 4 Mnhile Interne

4/10/14 Mobile Internet

11:22 AM
11:37 AM
1:25 PM
2:45 PM

LN

5:38 PM

0.0488

Megabytes
Megabytes
Megabytes
Megabytes
Meaahyte

Megabytes
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4/10/14 Mobile Internet  11:22 AM : Megabytes
4/10/14 Mobile Internet  11:37 AM . Megabytes
4/10/14 Mobile Internet 1:25 PM : Megabytes
4/10/14 Mobile Internet 2:45PM . Megabytes
>4/1OI14 Mobile Internet 4:31 PM j Megabytes
4/10/14 Mobile Internet 5:38 PM . Megabytes

T-Mobile bill large enough to be:

(1) a sent or received email message;
(2) a essage ona web based messaging app;
(3) viewing a pictul n the intemet;
accessmg or refreshmg oblle website, 0
(9) sing an internet to check the weatner, the
NEwS, Or a SPorts Scor
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F*ponent
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Q. So there's more -- more data being
transmitted/received according to your experiment
than is reflected for the time pericd on the bill;
Ccorrect?

. So, yveah. According to the experiment, the
amount of data transmitted and received between 3:29
and 4:23 is greater than the amount tagged at 4 p.m.

of 8.9, wveah.
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F¥ponent

Q. Is the activity of Exponent employee Kevin
running YouTube on his phone at 4:15 p.m. on June 1,

2017 reflected on the T-Mcbile bill?

THE WITNESS: Well, the specific actions
that he took at 4:15 aren't reflected by a time

stamp at 4:15.
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Cell phone distracted drivers,
testing the margins of safety

Michael J. Kuzel, P.E., CHFP

Exponent, Inc.
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Relating cell use to risk of collision
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Its ok, I'm looking at the road

* Looking at : attending to

* Our eyes can be looking in
one direction and our
attention directed to
another
— e.g., adjusting the radio

while keeping your
eyes on the road.

F*ponent
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* Defense MIL #1: Exclude cell phone data usage

 Defense MIL #2: Exclude cell phone
text/phone usage

e Plaintiffs’ MIL #1 NTSB Report
* Plaintiffs” MIL #2 CHP/MAIT Report
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Plaintiffs” MILS to Exclude NTSB and
MAIT Reports

PLAINTIFFS’ MOTION IN LIMINE NOS. 1 & 2
Both motions are granted.

Plaintiffs move to preclude FedEx from referencing the National Transportation Safety Board
report on the accident at issue. FedEx concedes that, per section 1154 of title 29 of the United
States Code, which states, “No part of a report of the [National Transportation Safety] Board,
related to an accident or an investigation of an accident, may be admitted into evidence or used
in a civil action for damages resulting from a matter mentioned in the report.” (49 U.S.C. §

1154(b).) However, this provision bars admission of “the report containing the [National
Transportation Safety] Board's determinations, including the probable cause of an accident[.]”
(49 C.F.R. § 835.2.) It does not bar admission of “the report containing the results of the
investigator's investigation of the accident.” (/bid.) Thus, FedEx concedes that it cannot
introduce the May 13, 2015 Highway Accident Report by the National Transportation Safety
Board, but contends it may introduce any reports of facts investigators for the National
Transportation Safety Board observed.

GREENE BROILLET
& WHEELER LLP



Defense MILs RE Cell Phone Records

DEFENDANT’S MOTION IN LIMINE NO. 1
The court denies FedEx’s motion to preclude Hoyt from introducing, referencing, and relying at

trial on mobile internet billing records relating to the cell phone number associated with Timothy
Evans, the truck driver. (Defendant's Motion in Limine No. 1, p. 2.)
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Defense MIL #2
Re Prior Cell Phone Use

DEFENDANT’S MOTION IN LIMINE NO. 2
The motion is denied.

FedEx moves to preclude Hoyt from “introducing, referencing, and relying at trial on billing
records relating to the calls and text messages made from and received by the cell phone number
associated with Timothy Evans, the truck driver, . . . ; and (b) making any argument or
suggestion that Evans was on a call or sending/receiving text messages at the time of the

accident.” (Defendant’s Motion in Limine No. 2, p. 2.)

These records tend to show that, while driving, Evans was in the habit of bringing his phone with
him and leaving it turned on. This fact affects the probability that the 5:38 p.m. data
transmission affected Evans’s driving: it raises the probability above zero. How much beyond
zero is for the jury to decide. Moreover, these records are relevant to rebut the inference that
Hoyt obeyed FedEx's rule barring cell phone use.
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Chris Spagnoli— cspagnoli@gbw.law
Arash Homampour - arash@homampour.com

Christian Nickerson- cnickerson@gbw.law

GREENE BROILLET
& WHEELER LLP



